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Abstract

Wagf land certification in Indonesia has been governed by various regulations for
decades, serving as essential authentic evidence for ensuring legal certainty of waqf
land. However, data from the Perbaungan District Religious Affairs Office (KUA) in
2022 reveals that out of 88 mosque waqf lands, only 43 have been certified, while 45
remain uncertified. This situation arises due to numerous obstacles in the certification
process, hindering the effective implementation of Law Number 41 of 2004
concerning Wagqf. This empirical juridical study investigates the procedures and
challenges in certifying mosque waqf land under the mentioned law. The study draws
on primary and secondary data collected through observations, interviews, and
documentation, and the data is analyzed using qualitative descriptive methods. The
findings indicate that: 1) In Islamic law, waqf land certification is encouraged by the
recommendation for documentation in muamalah as outlined in QS Al-Bagarah verse
282. The process and procedures are further regulated by Indonesian positive law. 2)
Key obstacles include a lack of information and outreach, inadequate professionalism
of wagf nazhir, administrative complexity, costs, and low public legal awareness.
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INTRODUCTION

Endowments are clearly regulated in Indonesia. The regulation is stated in Law
Number 41 of 2004 concerning endowments. This law guarantees the legality of the
implementation of endowment practices in Indonesia. Law Number 41 of 2004 concerning
Endowments or called the Endowment Law is expected to be able to create legal order and
endowment administration in order to protect endowment assets. This Endowment Law
emphasizes that legal acts of endowments must be recorded and stated in a deed of
endowment pledge, registered and announced.

One form of land use for endowments that is common in Indonesia is for the
construction of mosques. In addition to being a place to carry out worship, mosques also
function for religious and social activities in the community.

Unfortunately, even though it has been 20 years since the endowment regulations or
laws were born in 2004 in Indonesia, many problems have occurred in their implementation
in society. The main problem that most often arises is about the legality or legal certainty of
the mosque waqf land, namely the absence of a waqf land certificate which is the basis for
proving the validity of the wagf for the land.

From this problem of certification of mosque wagqf land, it triggers and gives birth to
other problems that are much more complicated. For example, the denial of the wagf by the
heirs of the wagf, the transfer of the function of the mosque waqf land, prosecution or lawsuits
by the heirs of the wagf regarding ownership of the land that was donated, the struggle for
the area of mosque waqgf land adjacent to land owned by the community because written
evidence regarding the legal act of wagf, namely the waqf land certificate, does not exist.

The problems of mosque wagf land as above also occur in Perbaungan District. Based
on data from the Religious Affairs Office (KUA) of Perbaungan District in 2022, there were
88 mosque wagf lands. A total of 45 mosques have not been certified and only 43 have been
certified as waqf land. The number of waqf land certifications has increased from previous
years. In 2019, out of 88 mosque wagqf lands in Perbaungan District, only 13 wagf lands have
been registered and have waqf land certificates. Of the 13 certified waqgf lands, they are used

as: prayer rooms, mosques, graves, and other social purposes.
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As initial data, the author has conducted interviews with several related informants to
find out the root of the problems that occur in the community. First, to the BKM of the
Silaturrahim Mosque in Citaman Jernih Village, he said that the lack of information he
received regarding the process and procedures for managing certificates, so that the
expansion of wagf land and certification has not been carried out until now, even though the
expansion must be proven immediately in writing because there are often disputes over wagf
land rights with land belonging to neighboring mosques. Second, the author conducted an
interview with the BKM of the Al IThsan Mosque in Melati Satu Village. The informant stated
that the main obstacle in processing certification was the absence of written evidence or legal
basis for the mosque's wagf land, because the land was donated by the waqif decades ago
and was not recorded, while the heirs did not have strong evidence of the wagf. Third, an
interview with the BKM of the Al Huda Mosque, Sei Sijenggi Village. There was a conflict
between the BKM and the wagqif heirs who demanded a plot of land from the land that had
been donated by their grandfather, while both parties did not hold or have evidence in the
form of a certificate for the mosque land. Furthermore, the author conducted interviews with
several Islamic religious instructors who worked in Perbaungan District.

In addition to the absence of written evidence regarding the land waqgf, the lack of
competence or skills of the BKM is also one of the obstacles in processing wagf land
certification. The instructors have been conducting outreach to the BKM since 2021,
although there has been an increase from previous data, the level of processing wagf land
certificates still needs to be maximized. The obstacles described above are some of the
reasons why the community faces obstacles in managing the certification of waqgf land and
implementing wagf rules or laws. The initial data obtained by the author illustrates that
although the waqf law has been around for 20 years, in its implementation there are still many
obstacles that occur in the community.

Considering the great benefits and advantages of mosque wagf land for the
community, and considering the many problems and harms that arise due to the lack of legal
certainty or legality of mosque waqf land, certification of mosque waqgf land is a very

important thing to do so that the mosque waqf land is maintained, preserved and used

properly,

Obstacles in the Management of ..... JEREY!



Indonesian Interdisciplinary Journal of Sharia Economics (11JSE) Vol. 7. No. 3 (2024)
e-1SSN: 2621-606X Page: 5542-5552

There are several reasons why there are still many mosques that have not been
certified in Perbaungan District. The problems faced Among them is the low legal awareness
of the Mosque Prosperity Agency (BKM) which is then appointed and appointed as nazhir
in the waqgf process to carry out certification of wagf land. Nazhir is obliged to handle the
administration of waqgf land. This is stated in Article 11 of Law Number 41 of 2004
concerning Wagf. In this article, nazhir is obliged to carry out the administration of waqf
property, namely taking care of certification, managing, supervising, and reporting the
implementation of tasks to the Indonesian Waqf Agency (BWI). Furthermore, this article is
emphasized in Article 3 paragraph (1), 13 paragraph (1) and 30 paragraph (1) of Government
Regulation (PP) No. 42 of 2006 concerning the Implementation of Law No. 41 of 2004
concerning Wagf states that waqf assets must be registered in the name of the nazhir in a
wagf pledge deed (AIW) in accordance with the type of assets being waqfed, held in a Wagf
Pledge Assembly attended by the Nazhir, Mauquf alaih, and at least 2 (two) witnesses.

The Compilation of Islamic Law (KHI) also emphasizes the same thing, stated in
Article 220 that the nazhir is obliged to manage and be responsible for waqf assets and their
results, and the implementation of wagf in accordance with the objectives according to the
provisions stipulated by the Minister of Religion. Furthermore, the nadzir is required to make
periodic reports on all matters that are his responsibility to the Head of the local District
Religious Affairs Office with a copy to the local District Ulama Council and Sub-district
Head.

The wagf regulations in Indonesia are certainly inseparable from Islamic law or
provisions. Indeed, the Koran does not explicitly mention using the word wagf, but there are
many verses in the Koran that explain infaqg, alms and charity which can also be used as waqf.
One of the verses of the Koran that is used as a proof (legal basis) regarding waqgf is QS Al
Bagarah verse 261.:
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“The parable of those who spend their wealth in the way of Allah is like (those who sow) a

seed (seed) that grows seven stalks, on each stalk there are a hundred seeds. Allah multiplies
(rewards) for whom He wills. Allah is All-Encompassing, All-Knowing.”
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Apart from QS Al Bagarah verse 261, there are still many verses from the Koran that
discuss and motivate waqgf. As in QS Al Bagarah verse 267, QS Ali Imran verse 92 and QS
Al Hajj verse 77. Not only does it recommend waqf, the Koran also emphasizes recording
every transaction carried out, this is also the legal basis for the obligation to certify wagf

land. The obligation to record every transaction is explained in QS Al Bagarah verse 282: °

,qﬂo
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"O you who believe, if you owe a debt for a certain period of time determined, you should
write it down ...”

Abu Abdillah Muhammad al Anshari al Qurthubi or the mufassir known as Imam al
Qurthubi explains in his commentary entitled Al Jami’ li Ahkam al Quran, that this verse is
an order for “al kitabah” which is recording, and the recording in question must be
accompanied by “al isyhad” which is testimony, because recording without testimony cannot
be a “hujjah” or legal basis.

Although this verse orders the obligation to record debts and receivables, it can also
be understood that the obligation to record is intended for all muamalah transactions,
including wagf deeds which must be recorded. So from this verse the author understands that
carrying out certification of waqf land is in line with the recommendations of the Qur'an.

In line with the verses of the Koran above, the Prophet Muhammad SAW also
recommended land waqgf, as mentioned in the hadith:
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"It was narrated from Ibn Umar ra, he said: Umar had obtained a plot of land in Khaibar, then
he came to the Prophet SAW to ask for consideration regarding that land, then he said: O
Messenger of Allah, indeed I have obtained a plot of land in khaibar, where | did not get a
treasure more valuable to me than him; So what would you order me to do regarding it?
Radullah saw said to Umar: if you like, keep the land and donate the benefits. Then Umar
donated the benefits of the land on the condition that the land would not be sold, would not
be given away and would not be inherited. He donated the land to poor people, relatives,
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servants, Sabilillah, Ibn Sabil, and guests, and there was no obstacle for the person who took
care of it to eat part of it in a virtuous way and eat it without considering that the land was
his own.” (HR. Muslim, Sahih Muslim).

The hadith explains that wagf has existed since the time of the Prophet Muhammad
SAW and he recommended it because it has many benefits for the ummah, however, in this
hadith there is no mention of the obligation to record the property or land donated. However,
the recommendation for waqf and its recording becomes stronger if it is linked to the verses
mentioned previously. After explaining the recommendations for wagf from the Qur'an and
the hadith, and explaining the rules and laws regarding wagf that apply in Indonesia, it is
understood that land wagf is in accordance with the recommendations of Islamic law, and is
regulated and protected by Law Number 41 of 2004. on Waqgf, Government Regulation
Number 42 of 2006 on the Implementation of Law No. 41 of 2004 on Wagf, and the
Compilation of Islamic Law. However, regulations and religious arguments have not been
able to maximize the number of waqf land certifications in Perbaungan District due to the
many obstacles in its administration. Thus, the researcher considers it necessary to conduct
in-depth research with the title "Obstacles to the Management of Certification of Mosque
Wagqf Land in Perbaungan District (Implementation of Law Number 41 of 2004 Concerning
Wagf)".

RESEARCH METHOD

Research Methodology is the scientific steps used by researchers to collect, process,
and analyze data in order to answer the research questions. Methodology provides an
overview of data sources and the steps used to study and analyze the data. This research
utilizes field research methods, which are a type of qualitative research that intensively
examines social correlations and current community conditions. The focus of this research is
on the Mosque Prosperity Board (BKM) in Perbaungan District, where the legal awareness
regarding mosque endowment land certification is still low.

The research approach used is an empirical approach with an empirical juridical
method. This approach describes the real conditions observed in the field and uses field

research to gather the necessary data. The aim of this research is to analyze and identify the
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legal awareness of BKM regarding mosque endowment land certification in Perbaungan
District by collecting data through interviews and documentation.

The subjects of the research are the BKMs in Perbaungan District, which will provide
information regarding legal awareness of endowment land certification. The researcher will
conduct interviews with BKM administrators to obtain relevant data. Meanwhile, the objects
of the research are mosque endowment lands that have not been certified; from the total of
88 mosques in Perbaungan District, 43 mosques will be the focus of this research.

Primary data is collected through direct interviews and via social media or mobile
phones, with prepared notes and questionnaires to ensure the information obtained meets the
research needs. Secondary data, such as literature, books, journals, and related documents,
are used to support the research results, while field documentation is also carried out as
evidence of the research activities.

The data analysis method used is qualitative descriptive, starting with analyzing the
obtained data, describing it, and linking it with the empirical approach. This research is
structured into five chapters: Chapter | - Introduction, Chapter Il - Theoretical Framework,
Chapter 111 - Analysis of Obstacles, Chapter IV - Solutions to Obstacles, and Chapter V -
Research Results and Conclusions with Recommendations. This systematic approach aims
to provide a structured and directed overview of the research on mosque endowment land

certification in Perbaungan District.

RESULTS AND DISCUSSION
Socialization of Mosque Endowment Land Certification

Addressing the challenges of mosque endowment land certification necessitates an
enhanced approach from the Office of Religious Affairs (KUA) in Perbaungan District.
Despite efforts such as meetings and mediation with nazhir (endowment managers), the
limited budget for intensive training has restricted the effectiveness of these initiatives.
Consequently, the KUA has turned to social media for outreach, yet this method has been
less successful as many nazhir are not active on these platforms. To improve socialization
efforts, it's proposed that more direct outreach, guidance, and advocacy be conducted by

Islamic counselors who can provide religious education and clearer information about
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endowment land certification. The KITA JAWARA program initiated by the Serdang
Bedagai Regency government should be leveraged not just as a formal cooperation but as an
effective community outreach tool.
Enhancing Competency and Professionalism of Nazhir

To develop trustworthy and professional nazhir, it's essential to focus on improving
their knowledge, skills, and competencies. This involves fostering attitudes and behaviors
that reflect their role as trustees of Islamic property, ensuring proper management, and
accountability. A unified understanding and implementation of endowment management
practices are crucial for efficient control. Enhancing nazhir's competencies can be achieved
through various educational methods: formal education via quality institutions, non-formal
education through courses and training programs, and informal education through direct
cadre development. Additionally, nurturing the physical and mental well-being of
endowment managers is vital for maintaining motivation and cultivating good character and
morals.
Accelerating Endowment Land Registration Through Cross-Sector Programs

Accelerating endowment land certification requires leveraging government projects
like the Complete Systematic Land Registration (PTSL) as detailed in relevant ministerial
instructions and circulars. This includes coordination between the Ministry of Agrarian and
Spatial Planning/National Land Agency, the Ministry of Religious Affairs, and the
Indonesian Endowment Agency. The Ministerial Regulation Number 2 of 2017 and
subsequent instructions mandate the registration of places of worship, with funding covered
by the PTSL budget if within designated areas. For locations outside these areas, sporadic
land registration applies. This process aims to ensure legal certainty for endowment
properties and includes specific provisions for Islamic places of worship.
Implementation and Impact of the KITA JAWARA Program

The KUA of Perbaungan District has actively engaged in data collection, outreach,
and mediation with endowers and nazhir to promote endowment land certification.
Collaborative efforts between the KUA and the National Land Agency of Serdang Bedagai
emphasize the importance of certifying endowment land to prevent disputes and ensure legal
certainty. A recent development, the KITA JAWARA program launched on December 13,
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2023, by the Serdang Bedagai District Attorney's Office, aims to accelerate the certification
of places of worship through cross-sectoral collaboration. This program, which includes
partnerships with the Prosecutor's Office and the Ministry of Religious Affairs, has received
positive community feedback and represents a significant step toward improving endowment
land registration processes.
Future Directions and Recommendations

For continued success in endowment land certification, it is crucial to build on the
current initiatives by expanding outreach and education efforts. Strengthening partnerships
between governmental and community organizations will facilitate more effective
implementation of certification programs. Additionally, increasing budget allocations for
training and utilizing more interactive and engaging methods of socialization can improve
the effectiveness of these programs. The ongoing support and active participation of all
stakeholders, including nazhir, local governments, and religious institutions, will be essential
for achieving comprehensive and sustainable improvements in mosque endowment land

management.

CONCLUSION

In Islamic law, the validity of an act, in this case, endowment (wagf), is determined
by the fulfillment of the necessary conditions and pillars of the act. Scholars and jurists have
established the pillars and conditions for wagf, including the wagqif (the person making the
endowment), the mauquf bih (the endowment property), the mauquf ‘alaih (the intended
beneficiaries of the endowment), the sighat (the declaration or statement of waqf), and the
nadzir (the manager or custodian of the wagf). Among these pillars, it is not required to have
a written or recorded document; however, a verbal declaration or statement of wagf is
required, and this statement does not need to be written or recorded. The issue of recording
or certifying wagf property, when viewed from the perspective of the Quran, can be
analogized to recording in commercial transactions as mentioned in Surah Al-Bagarah, verse
282. Meanwhile, the certification procedure for wagf land in Indonesia is regulated by
positive law, including Law Number 41 of 2004 concerning Wagf, Government Regulation

Number 42 of 2006 concerning the Implementation of Law Number 41 of 2004 concerning
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Wagf, Government Regulation Number 28 of 1977 concerning Ownership of Waqf Land,
and Law Number 5 of 1960 concerning the Basic Agrarian Law.

The challenges faced by the community in certifying mosque endowment land in
Perbaungan District are: first, lack of information and socialization. Second, the
professionalism of waqf managers. Third, complex administration. Fourth, costs. Fifth, low
legal awareness among the community.

The solutions proposed to address the challenges in the certification of mosque
endowment land in Perbaungan District are: first, socialization of mosque endowment land
certification. Second, enhancing the competence and professionalism of waqgf managers.

Third, expediting the registration of waqf land through cross-sectoral programs.
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