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Abstract

The utilization of Rahn collateral in the view of the Shafi'i madhhab and the Hanafi
madhhab is very different whereas the Shafi'i madhhab tends to prohibit this
implementation because it is feared that there is usury fadhli in its implementation.
The Hanafi school of thought carries it out because it considers that this can be done
as long as there is permission from the owner of the rahn collateral. This research uses
empirical methods and a living case study approach, as well as a conceptual approach.
This research took place at Pegadaian Syariah AR Hakim Branch. The results showed
that in the provisions of the utilization of collateral, especially. The Shafi'i school of
thought puts forward that the use and utilization of Rahn collateral cannot be carried
out even with permission. However, according to the Hanafi school, it can be carried
out if you get permission from the rahnun at the beginning of the contract. In its
relevance in Pegadaian Syari'ah AR Hakim Branch in Medan City itself, the
implementation of the utilization of Rahn collateral itself uses the principles of the
Hanafi school of thought. Not only that, if you look at the relevance, of the
implementation of the utilization of Rahn collateral itself in the community of Medan
City, the Hanafi school is more relevant than the Shafi'i school even though the
majority of adherents in Medan City are the Shafi'i school. This is due to the habit of
the people of Medan City who consider the utilization of rahn collateral to be
commonplace as long as no damage occurs.

Keywords: Marhun Bih Utilisation, Mutual Agreement, Shafi'i Mazhab, Hanafi
Mazhab
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INTRODUCTION

Human cooperation and relationships that run following the Qur'an and al-Hadith,
then developed by scholars is the problem of pawnshop (pawn) or the term in Arabic rahn.
The definition of Rahn according to Imam Ibn Qudhamah in the Book of Al-Mughni is
something that is used as confidence in debt so that the person concerned can take the debt
or he can take some (benefits) of the item (Anshori, 2005).

Pawn (Rahn) provides a modern form of security for creditors that only binds on
delivery and can be given to guarantee obligations although binding but still not definitively
established. There are two main limitations of Rahn, namely the desire for the creditor to take
ownership of the pledged goods (Gunawan, 2022).

The pledgee is not entitled to use the pledge except with the pledgor's permission,
and this limitation does not apply to Qard loans. Another limitation is that in case of default,
the pledgee is not entitled to sell the pledge to settle the debt without the permission of the
debtor or the court (Vogel, 2007).

Taking advantage of pawned objects is emphasized on the cost or labor for
maintenance so that those who hold pawned goods such as animals will have additional
obligations (Sohibi, 2023). The addition to the pledged goods is due to the food given to the
pledged goods, so it is permissible to ask for fees for pledged goods if there is an effort to
maintain the pledged goods (Suhendi, 2010). Sometimes the prevalence of a contract comes
from one party only, meaning that a contract can become prevalent if it comes from one
person and not another, such as a pawn contract, where if the contract is considered perfect
by the maker of the contract, it becomes obligatory for the Rahin and it is not permissible to
cancel the contract except with the consent of the one receiving the pawn (Azzam, 2010).

The collection of marhun bih benefits is also carried out by pawnshops based on
Sharia. The operational mechanism of Sharia Pawnshops can be described as follows:
Through the rahn contract, the customer submits movable goods, and then the pawnshop
stores and maintains them in a place provided by the pawnshop (Fatma, 2018). The result
arising from the storage process is the incurrence of costs which include the investment value

of the storage place, maintenance costs, and the entire process of activities. On this basis, it
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is justified for Pegadaian to charge rent to customers according to the amount agreed by both
parties (Turmudi, 2016).

Pegadaian Syariah will gain profit only from the rent levied on the premises, not
additional interest or capital rent calculated from the loan money. So here it can be said that
the process of borrowing and lending money is only what will attract consumers to store their
goods in Pegadaian (Surepno, 2018).

Variable costs in pawnshops in the community that have occurred include:

1. There is no set administration fee.

2. The calculated capital rental fee does not exist.

3. As long as the debt has not been paid to the lender, all proceeds generated by the
mortgaged property are taken by the lender.

4. If the borrower fails to repay the money, the mortgaged property becomes the property
of the borrower.

The running of the rahn agreement at Pegadaian Syariah AR Hakim Medan is
determined by many things, including the subject and object of the rahn agreement. The
subjects of the rahn agreement are rahin (the person who pawns) and Murtahin (who holds
the pawn), while the objects are marhun (pledged goods) and marhun bih (debt) received by
rahin. When the pledged item has been received by the debtor, the debtor is obliged to keep
the pledged item until the time limit of the contract has been determined. (Yusuf, 2006).

The mechanism of the rahn contract in Islam is carried out in one majlis by both
parties between rahin and murtahin, besides that both have the right to cancel or continue the
rahn contract. This can be done if all aspects are fulfilled. And between rahin (customer) and
murtahin (pawnshop), each has rights and obligations, which rights and obligations must be
known by both parties to achieve the rahn contract (Nasution, 2019).

As one of the elements forming the rahn contract, the Islamic pawnshop, which acts
as Murtahin, besides having to fulfill the conditions for making a contract, also has rights and
obligations as a pawn institution. For more details about the rights and obligations of the
Pawnshop as Murtahin and the customer as rahin at the AR Hakim Medan Syariah Pawnshop

office.
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Thus, it can be seen that every pawnshop transaction at the AR Hakim Medan Syari‘ah
Pegadaian office imposes an addition to the money borrowed on the grounds of
administrative costs and maintenance of the pledged goods called mu'nah akad and mu'nah
maintenance. Mu'nah akad and maintenance are determined based on the amount of money
(estimated) that will be loaned to the customer.

The Shafi'i figh views itself on the utilization of marhun bih in the rahn contract
cannot be carried out even though there is an agreement between the two. This is also
discussed in the Book of Imam Nawawi, a scholar of the Shafi'i school of thought, Kifyatul
Akhyar, and the Book of Al Umm by Imam Shafi'i himself. As in the following opinion:

gl Yl ie Vo a5 W 5 Ol pall a3 (585 G (A (o (8 pall drdia 8 Bl sl 2 ()

Ot el (Al Jaziri, 2010)

The one who pawns after the one who has the right to benefit from the pawned item, even
though the pawned item is not lost except to take advantage of the pawned item.

Imam Shafi'i himself is of the opinion that the utilisation of pawned goods by the
murtahin Imam Shafi'i is of the opinion that utilising pawned goods is not permissible. This
can be traced in his book Al Umm Juz 4, Imam Shafi'i asserted:

Y138 5 ¢(slaas 0 sS se a ) dle i dl a5 8 (O s rdlad A s il J6

A8l e (ge lall g Sl el Lai) 43 ¢ yall Y gyl asilal clall g o sS 5l 6 0 V) 48 s

skl ol JiSud @lld pe 1l sl e Ja ol dasll g 1305 calall s SOl o il dadiall e 28
Sl O Gal e g sall Ja s e 6 o Leie gisall pad a1 U 0 )l adlie GlIX 5 cal Il 4iaxd 5 aual)
ot o Ulgan sl 1o cuilS o 3l (6 e sl ctlS Le (g 1) drdie (e Lin ) 0 dmdie f ) dda ol i)
Jhly Ja il (a ) dndia ansdi] (g yall a5 Un ) La 4ty O e Wl adll S ol 5 e Jlly Lo a0,

(Syafi’i, 2010)

Meaning: "Imam Shafi'i said: It was narrated from Abu Hurayrah R. A that a pledge
(that is utilised (like a cow that is employed and milked), and this is not allowed except that
utilising and milking it is for the current owner and not for the murtahin, because he has the
right to ride and milk it from the owner's possession from the neck to its entirety in addition
to the benefit of riding and milking, and if a man pledges a man a slave, a house, or vice
versa, then he lives in the house, and rents the slave and serves him to the murtahin, as well

as the benefit of the marhun bih for the murtahin, where the rahin does not have anything,
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the condition of the murtahin on taking the benefit is a form of loss is that he has the residence
of the house or the service of the slave or the benefit of the marhun bih or something from
the benefit of the marhun bih whatever it is or from the marhun bih whatever it is whether a
house or an animal or something else, the condition is not allowed, and if the predecessor of
a thousand to pawn it as marhun bih and the condition of the marhun bih for himself is the
benefit of the marhun bih, the condition is void.

From the explanation described above, it can be seen that the utilization of the
property that has been pawned is prohibited because it is haram and is referred to as a
category in usury because it utilizes the proceeds of the debt guarantee. Such utilization is
prohibited both with and without the permission of the murtahin.

However, the opinion that exists in Syafi'i figh itself is opposed by the opinion of
Imam Hanafi written in the book Figh Islam Wa Adhillatuhu by Wahbah Az Zuhaili where
Wahbah Az Zuhaili a Hanafi madhhab scholar where it is allowed to utilise marhun bih if
there is an agreement. The dilemma in Indonesia itself is that Indonesia is an adherent of the
Shafii school of thought by the majority, but Indonesians have the habit of doing business
like Hanafi figh. The dilemma is that the Indonesian people have a view of Syafi'i figh as
only limited to worship, but in muamalah, the Indonesian people tend to use Hanafi figh.

According to the Hanafiyah scholars, in accordance with the function of pawn goods
as collateral and trust for the pawn recipient, if the goods are not utilized by the pawn
recipient, it means removing the benefits of the goods, even though the goods require
maintenance costs. This can bring harm to both parties, especially to the pawn-giver (Ali,
2008).

In line with this, Sayyid Sabiq, who is a Hanafi school of thought, argues in his book
Figh Sunnah as follows:

Osial) AL Y o sa sl e A5 sl 0o el i ) Gl e Y

(Imam Abu Hanifa said) It is not permissible for the pledgor to utilize the pledged
item in any way except with the permission of the pledgee. (Sabig, 1995)

So, the Hanafi school of thought believes that it is permissible to utilize pawn
collateral if there is a prior agreement agreed upon when first making the contract. From the
explanation above, Imam Hanafi allows the use and utilization of pawn collateral if it has the
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permission of the murtahin or the one who pawned the object. This is because the object that
has been mortgaged has ownership and has not changed hands to other people.

This difference of opinion certainly has an impact on the practice of pawning in
Indonesia, the majority of which adheres to the Syafi'i school of thought, which often
practices with the Hanafi school of thought. This are certainly not many adherents of Syafi'i
who realize it. This difference of opinion certainly provides a practical problem where it
appears that Shafi'i adherents who are the majority in Indonesia do not implement the rules
of the madhhab as a whole.

REVIEW OF LITERATURE
Pawn

Ar-Rahn is a type of agreement to hold an item as collateral for a debt. According to
Lughat, the phrase Rahn (gadaian) means "fixed". Some say "Hold back". In its definition,
Rahn is an item that is pawned, Rahin is a person who pawns it, while murtahin is a person
who gives
loan.
Basic Laws of Pawning

The legal basis for pawning is the verses of the Koran, hadith, and 'ljma’ of ulama.
This matter is expressed as follows:
1. Al Quran

As in QS. Al-Bagarah (2): 283 which is used as a basis for developing the concept of
pawning is as follows:

Meaning: (If you are on a journey), that is, while you are incurring debts (and you don't
have a writer, then there should be collateral) someone will read 'ruhunun’, the plural form
of rahnun (which is held) which is strengthened by your trust. The Sunnah states that this
guarantee is permissible at the time of residence and in the presence of the author. So, linking
it with collateral, because belief in it becomes stronger, while His words, "... and collateral
held", indicate that collateral is required to be held and is considered adequate even though
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the borrower or his representative is not present. (However, if some of you believe in others),
that means those who owe debts to people who are in debt and cannot provide collateral (then
let the people they trust fulfill them), meaning those who owe them (their mandate), meaning
let them pay their debts (and let them fear Allah, their Lord) in paying their debts. (And
whoever hides testimony, then he is a sinner in the heart). It is specifically mentioned here
because the heart is the place of testimony and also because if the heart sins, it will be
followed by others so that it will receive the same punishment experienced by all the
members of the body (And Allah is All-Knowing of what you do) so that nothing is hidden
from Him.

Hadith of Aisyah R.A, agreed upon by Imam Muslim, which reads: The verse above
means that Allah SWT commands people who carry out transactions with other people, while
there is no clerk with him, then he should give a collateral (pawn) to the person who gives
him a debt so that he feels calm in giving up money the. Next, the borrower should look after
the money or goods so that the debt is not lost or wasted without any benefit.

2. Hadith

Apart from the verse above, there are also hadiths which form the basis of the la
secondly, among other things, it is expressed as follows:

Hadith of Aisyah R.A, agreed upon by Imam Muslim, which reads:

28 o 1B 53 Ak 3 alada 063 580 (e Al 4 A i 1 50 (o B Lile e

Rasulullah saw. once bought food from a Jew by deferring payment, then he gave up
his armor as collateral.”

From the hadith above it can be understood that Islam cannot differentiate between
Muslims and non-Muslims in the field of muamalah, then one Muslims are obliged to pay
their debts even to non-Muslims.

3. Consent

Most scholars agree on the permissibility of pawning. This is based on the story of
the Prophet Muhammad SAW. who pawned his armor and forgot food from a Jew. The
scholars also took from the example of the Prophet Muhammad SAW. when he switches

from the usual transacting with rich friends to a Jew, that is nothing more than the attitude of
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the Prophet Muhammad. who doesn't want to be a burden friends who are usually reluctant
to take a change or price given by the Prophet Muhammad SAW. to them.
Terms and Pillars of Pawning (Rahn) According to the Syafi‘iyah School

In carrying out an agreement, there are pillars and pledge requirements that must be
fulfilled. In terms of language, harmony is what must be fulfilled for a job to be valid.
Meanwhile, conditions are provisions (regulations, instructions) that must be transferred and
carried out. Pawning or lending as collateral for objects has several pillars, including:
1. Kabul contract and consent
2. Aqgid, namely the one who pawns and the one who receives the pawn.
3. Goods used as collateral (borg), the condition for the goods used as collateral is that the

goods are not damaged before the debt promise must be paid.

RESEARCH METHOD

This research uses empirical legal research by taking the starting point of analysis
according to events in the field. Empirical legal research is a legal research method that uses
empirical facts taken from human behavior, both verbal behaviors obtained from interviews
and real behavior carried out through direct observation.

Empirical research (field research) or field research, is research whose object is about
symptoms, events, and phenomena that occur in society, institutions, or countries that are
non-literary by looking at phenomena in society. (Sugiono, 2003) The type of legal research
conducted is empirical legal research with consideration of the starting point of analysis of
the comparison of the opinions of figh Hanafi and figh Syafi'i relating to the utilization of
the results of the pawn collateral. In empirical legal research, the method used in research is
the analysis of cases that occur in the field. The nature of this research is descriptive-
analytical which aims to describe fully and accurately the views of Hanafi figh and Syafi'i
figh relating to the utilization of collateral from pawn contracts carried out at the AR Hakim
Branch Sharia Pawnshop.

The research approach used in this research is a living case study approach and a
conceptual approach. The case approach is used to understand the practice of private

pawnshops without legal entities carried out by the AR Hakim Branch Sharia Pawnshop. The
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conceptual approach is used to examine the concepts of openness of material facts relating
to the terms and conditions of Rahn on the utilization of pawn collateral according to the

views of Hanafi figh and Syafi'i figh.

RESULTS AND DISCUSSION
Cases of Utilization of Rahn Objects in Ar Hakim Sharia Pawnshops

The running of the rahn agreement at Pegadaian Syariah AR Hakim Medan is
determined by many things, including the subject and object of the rahn agreement. The
subjects of the rahn agreement are rahin (the person who pawns) and Murtahin (who holds
the pawn), while the objects are marhun (pawned goods) and marhun bih (debt) received by
rahin.

As one of the elements forming the rahn contract, the Islamic pawnshop which acts
as Murtahin must not only fulfill the conditions for making a contract but also have rights
and obligations as a pawn institution. For more details about the rights and obligations of the
Pawnshop as Murtahin and the customer as rahin at the AR Hakim Medan Syariah Pawnshop
office.

Thus, it can be seen that every pawnshop transaction at the AR Hakim Medan Syari‘ah
Pegadaian office imposes an additional charge on the money borrowed on the grounds of
administrative costs and maintenance of the pledged goods called mu'nah akad and mu'nah
maintenance. Mu'nah akad and maintenance are determined based on the amount of money
(estimated) that will be loaned to the customer.

Moving on from the cases that occur in Pegadaian Syari'ah AR Hakim, the actual
utilization carried out in Pegadaian Syari'ah AR Hakim is carried out with the following
objectives:

1. As maintenance of movable goods so that there is no damage and malfunction to the
engine and legs of the mortgaged vehicle;
2. Preventing damage in the hands of the guard, the guard always carries the movable goods

as far as 1 km once a week so that the condition of the goods is maintained.

However, the use of this item is sometimes misused by individuals for personal

interests such as carrying personal items or to pick up children from school while carrying
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out maintenance on the vehicle. Not only that, the maintenance turns out to have a fee that is
charged to the owner of the pawned item. So that the maintenance fee is added to the final
payment of the principal debt and is not usury because the customer agrees to the fee, but the
physical use of the pawned goods by the octum is not even known by the customer.

In other cases, the utilization of this item has been understood by the customer, even
the majority of customers of Pegadaian Syari'ah AR Hakim themselves allow their vehicles
to be used without their knowledge at all as long as they are still in good condition and not
damaged.

The utilization of pawn collateral is allowed as long as it is with permission, either
with a legal pawn or an underhand pawn. (Ghafar, 2019). Even so, in the view of the Shafi'i
school of thought, it is feared that taking advantage of the pawn collateral will become an
element of usury which harms the principle of pawning where Sharia pawning must not
contain usury activities (Khotimah, 2022).

This case of utilization of pawned goods itself is not new, but a case that has
repeatedly occurred but is considered trivial by some people. Not only movable objects but
immovable objects are also often utilized during the pawn tenor that is still running (Wasik,
2016).

This utilization case has even become a serious problem although it does not have an
impact in some cases. There are even items that are damaged during use. So any movable
goods used in the utilization of pawn goods must be replaced by negotiating with the owner
of the goods (Sholihah, 2019).

The Provisions of Rahn in the Views of Figh Shafi'i and Figh Hanafi

The opinion of the scholars of the Shafi'i school of thought, which only emphasizes
the stipulations regarding the pawned goods, stipulates that the validity of the pawned goods
is based on the validity of the goods being traded. The followers of both schools of thought
say that anything that can be accepted or sold can also be pawned, donated, or given to
charity. Therefore, according to them, goods such as livestock, creeping animals, slaves,
dinars, dirhams, land, and other goods, as long as they are lawful to sell, are also lawful to
pawn. In addition, it is worth mentioning that the opinion of the Imam Shafi'i scholars
emphasizes that the pledged item must be a tangible item. If this is not the case, then the
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pawn is invalid. Therefore, pawning the benefits of objects such as pawning occupied houses
as collateral, according to their opinion, is not valid (Karmaen, 2020).

Therefore, in general, the scholars of the Maliki school, the Shafi'i school, and the
Hanbali school agree that this condition is a condition that supports the smooth running of
the pawn contract, so it is permissible. However, if the condition is contrary to the nature of
the Rahn contract, then such a condition becomes void (Ainulyaqgin, 2023). Imam Shafi'i said
in his book "al-Umm" that: If a man pawns a pledge, and the pledge is accepted or accepted
by a fair person with pleasure, then the pledge is damaged in his hand or the hand of a fair
person, it is the same because the pledge is a trust, and the debt is like the pledge, without
any deduction from it. If the pawnbroker dies and he is carrying the debt or is in the hands of
another person, it is the same. The one who receives the share is more entitled to the price of
the pledge so that he fulfills his rights from it. If there is a surplus, then the one who gave the
loan is entitled to it. And if it is less than the debt, then the debtor is deducted from his share
according to what is left for him in the estate of the deceased.

The Shafi'i school of thought argues that the provisions of the pledge focus on the
utilization of the pledged item itself following the opinion of Imam Shafi'i where the
utilization of the pledged item is essentially prohibited if the utilization creates new economic
value. This means that pawn collateral is prohibited from being utilized if the goods produce
other benefits that have a certain economic value.

The Shafi'i Mazhab also has a provision that the pawn will be valid if the item can be
known to be of non-haram origin, is fully owned by the rahnun and is not a loan item, is not
an unauthorized pledge item, and is also not an item without economic value that is not likely
to be auctioned (Al Jaziri, 2010).

If the pledged item is partially damaged, then the undamaged part is a pledge for all
debts. It is also permissible to use the pledged goods as long as it does not harm the murtahin
(the pledgor) because the pledged goods are a trust in the hands of the murtahin because he
also received permission from the pledgor.

They said that Rahnun has only one pillar, namely ijab and gabul. That is because
that is the essence of the contract. Everything else is outside the essence of the contract, as
previously stated. (Zuhri, 1994)
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The Hanafi school of thought believes that the conditions of the pawn are divided into

three, namely:

a. The conditions for the occurrence of the rahn contract, namely marhun (pledged goods)

in the form of property and marhun bih (debt) which is the cause of the pawn.

b. The conditions for the validity of the rahn contract, namely:

1.
2
3.
4

5.
6.

Must be related to conditions that are not desired by the mind.

It should not be tied to a specific time.

Marhun (pawn item) can be distinguished from others.

Marhun (pledged goods) is in the power of the recipient of the pledge after being
received by him.

Marhun (pawn goods) are not unclean goods.

Marhun (pawn item) is not an item that cannot be utilized.

c. Conditions for the permanence of the rahn contract. The Rahn contract is fixed when the

marhun (pawned goods) is accepted by the murtahin (pawn recipient) with the

occurrence of ijab and gabul.

For the type of goods, the Hanafi school is in line with the Shafi'i school where the

category of goods that are allowed to be pawned, however, in the permissibility of utilizing

pawned goods, the Hanafi school itself allows it as long as it is stated during the contract

(Hasibuan, 2020). This is a point of difference with the Hanafi school where the utilization

of pawned goods is allowed.

Utilization in the Hanafi school itself is limited to the agreed item and limited to the

treatment of the pledged item. For example, if it is a movable object then its utilization is

limited to mere maintenance and utilization of certain uses and does not change the vehicle

and does not damage it. Then, the utilization of immovable goods is limited only to

maintenance, and consumptive use such as land. Land that is pawned may be utilized by the

fruit on it and even sold during the pawn period if there is an agreement by the rahnun at the
time of the contract (Sharakhsi, 1990).
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The Relevance of Hanafi Figh with the Opinion of Syafi'i Figh Regarding the
Utilization of Marhun Bih with the Rahn Habits of Medan City Communities

Syafi'i's figh view regarding the use of marhun bih in rahn contracts should not be
implemented even though there has been an agreement between the two. This is also
discussed in the Book of Imam Nawawi, a scholar of the Shafi'i school of Kifyatul Akhyar,
and the Book of Al Umm by Imam Syafi'i himself. As in the following opinion:
(O ally L Y i Whoay a3 Y 5 (gl pall i (55 9 98 Y (G (e 0 el dndia A Bl alia 2 0 )

Meaning: The person who pawns after the person has the right to the benefits of the
pawned item, even though the pawned item is not lost unless he takes the benefit of the
pawned item (Al Jaziri, 2010).

Imam Syafi'i himself is of the opinion that the use of pawned goods by murtahin
Imam Syafi'i is of the opinion that it is not permissible to use pawned goods. This can be
traced in his book Al Umm juz 4, Imam Syafi'i emphasized:
VI asd 3oma Y 138 5 o(slaa s S e oon ll) ale i dll m 5308 (o e 550 1l dl aes ) 28LED 8
il Andiall e A8 5438 5l el (ha alall g o 5 1 el Ladl iy ¢ yall Y o)l ASILaY sl g S 5l1 (0 685 0
SIS 5 ¢l Hl Atard 5 a5 a5 e lall S @iy e g1l e a5l Ja a5 1305 ccalall s o sS ) a
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"Imam Syafi'i said: It was narrated from Abu Hurayrah r.a that pawn (which is used
(like a cow that is used and milked), and this is not permitted except that the use and milking
is for the current owner and not for the murtahin, because he has the right to ride and milk
the owner's property from the neck to the whole in addition to the benefits of riding and
milking, and if a man pawns a man's slave, house, or vice versa, then he lives in the house,
and rents out the slave and serve it to the murtahin, as well as the benefit of marhun bih for
the murtahin, where the rahin does not have anything, the condition of the murtahin on taking
the benefit is a form of loss is that he has a house residence or slave service or benefit of
marhun bih or something from the benefit of marhun bih whatever it is or from any marhun

bih whether it is a house or animal or other, the condition is not permitted, and if the
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predecessor is a thousand to pawn it as marhun bih and the condition of marhun bih for
himself is benefit marhun bih, the condition is cancelled (Syafi'i, 2010).

From the explanation outlined above, it can be seen that the use of mortgaged property
is clearly prohibited because it is considered haram and is referred to as a category of usury
because it uses the proceeds from debt collateral. This use is prohibited whether with
permission or not with permission from the murtahin.

The Syafi'i Madzhab says that the pawnbroker (rahin) has the right to benefit from
the mortgaged item because he is the owner, while the pledgee (Murtahin) cannot take any
benefit from the pawned item (Borotan, 2024).

However, the opinion contained in the Syafi'i figh itself is opposed by the opinion of
Imam Hanafi written in the Islamic Figh book Wa Adhillatuhu by Wahbah Az Zuhaili where
Wahbah Az Zuhaili a cleric of the Hanafi school where is permissible to use marhun bih if
an agreement is reached. The dilemma in Indonesia itself is that Indonesia is a majority
adherent of the Syafii school of thought, but Indonesian citizens have the habit of practicing
muamalah as befits Hanafi figh. The dilemma is that Indonesian people have a view that
Shafi'i figh is limited to worship, but in muamalah Indonesian people tend to use Hanafi figh.

According to Hanafiyah scholars, following the function of pawned goods as
collateral and trust for the pawned recipient, if the goods are not used by the pawned recipient
it means eliminating the benefits of the goods, even though the goods require maintenance
costs. This can bring harm to both parties, especially to the pawnbroker (Ali, 2008).

In line with this, the Hanafi school of thought holds the following opinion:

Oal) AL V) o sa sl e A 5 sl 0 el i o)) 10 a0 Y

It is not permissible for the pledgor to use the pawned goods in any way except with
the permission of the pawnee (Sabig, 1995).

Apart from that, the use of pawned goods is also permitted as long as it does not
become a condition that is detrimental to the murtahin as Wahbah Zuhaili believes as follows:

2 I cpall eld s Jal Jsla day sy JI) Ja 53 ia jlal gemy Lo da sy ol 58 s déall aalal Ja 3l
Jilal e e SIS an JI 5l e

The conditions are invalid and the existing ar-Rahnu contract also becomes invalid.

Such as requiring conditions that are detrimental to al-Mutahin, such as requiring that
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Murtahin cannot sell the mortgaged goods after the existing debt has matured. Meanwhile,
Ar-Rahin’s side has not yet paid the existing debt except after one month, for example
(Zuhaili, 2004)

Apart from that, Hanafi figh believes that the pawned goods can be used as long as
there is an agreement as stated by Imam Sayyid Sabiq as follows:

O all GV s sl (e s (5l (58 pallly il a1 U 5o Y

"You are not allowed to use pawned goods in any way except with the permission of
the murtahin." (Sabiq, 1995)

Imam Hanafi's opinion is also agreed with by Hanafi school scholars such as Imam
Syamsuddin Al Sarakhsi who believes that everything depends on the initial agreement
which is part of the pillars of pawning as follows:

Al 4K ¢ Al o 558 e ATY ¢ oty S ERAN I8 (ol 25 005 el Sieg ()
s 4 5L ) Al s e 5500 s ol

The contract in the pawn agreement depends on the agreement. What is mandatory is
an agreement of delivery (ijab) from the person who pawns the goods to the pawnee recipient.
Meanwhile, acceptance from the pawn recipient is not a requirement. Because pawning is a
tabarru' transaction like grants and shodagah. Meanwhile, holding goods as collateral is a
requirement in the general criteria (Syarakhsi, 1990).

Imam Syamsuddin Al Sarakhsi's opinion states that utilization can occur if there is an
agreement in it. Apart from that, it is reinforced by his opinion as follows:

Y a5 alhae Y L aladies ¥y S Wy 0ud Wy Jla) W3 le) o OIS (e (in e sl 0ol ¥ 34
Ods A

There is no absolute permissibility of taking benefits in the form of secondment,
residence, use, wages, or loans from either Murtahin or Rahin except with the permission of
each party to the other.

So, the Hanafi school of thought, from the two opinions of Imam Sayyid Sabiq and
Imam Syamsuddin Al Sarakhsi, both hold the opinion that it is permissible to use pledged
collateral if there is a previous agreement that was agreed upon when the contract was first
entered into. From the explanation above, Imam Hanafi allows the use and utilization of pawn

collateral if he has permission from the murtahin or the person who pawned the object. This
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is because the object that has been pawned has ownership and has not changed hands to
another person.

This difference of opinion certainly has an impact on the practice of pawning in
Indonesia, where the majority are adherents of the Shafi'i school of thought who often
practice with the understanding of the Hanafi school of thought. Of course, not many Shafi'i
followers are aware of this. This difference of opinion certainly creates a practical problem
where it appears that Shafi'i adherents, who are the majority in Indonesia, do not implement
the rules of this school of thought in their entirety.

In terms of its relevance in the city of Medan, especially the Sharia Pawnshop, AR
Hakim himself is more inclined towards the Hanafi school of thought. The people of Medan
City don't have a problem if they properly use the pawned goods as long as they have
permission from the owner of the pawned goods. The Sharia Pawnshop AR Hakim Branch
itself uses pawned goods, especially movable goods such as cars and motorbikes. This is
done because it looks at the care of the item.

Cars and motorbikes can damage themselves if they are not run or started for a long
time. A car, for example, can have its legs damaged, and the axle oil and engine oil can
become sticky just because it was never started at all. Therefore, in terms of relevance for the
people of Medan City itself, especially in the implementation of will rahn at the Sharia
Pawnshop AR Hakim Branch, it would be more relevant to use the Hanafi school of thought.

The legal analysis states that there is a conflict of opinion between the Syafi'i School
and the Hanafi School. This lies in the use of goods that the customer does not know about.
If viewed from the Shafi'i School of thought, this is also clearly haram because it has been
determined from the start that use without permission or with permission is still prohibited.
Meanwhile, in the view of the Hanafi School, because there is no permission to use the
customer's vehicle, in this case, the Hanafi School also prohibits it because there is no
permission.

Nevertheless, the majority of AR Hakim Syari'ah Pegadaian customers don't even
have a problem if it is used without permission as long as the item is in good condition and

not damaged when finished using it. If you look at this action from the perspective of the
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Hanafi school of thought, then this action is permissible if the intention is to maintain the
object.

The author's presentation and analysis that has been presented above are more
inclined towards the Hanafi School of thought because it is more flexible when applied to
the city of Medan. This is because the opinion of the Hanafi School tends to be more similar
to the habits of the people of Medan City who, if they entrust goods as collateral to pawn, the
debtor or the customer has no problem using the goods within reasonable limits. After all,
they will be damaged if left in the warehouse.

The author sides with the opinion of the Hanafi school of thought due to two factors.
Firstly, the flexibility of opinion from the Hanafi school of thought follows the culture of the
people of Medan City who do not mind whether their goods are used or not as long as there
is no damage to the goods, whether minor or major damage. Second, the action taken to
utilize the pawned goods is an effort to protect the pawned goods from significant damage.
This means that the damage occurs automatically, such as tire pressure, the hardness or

softness of the suspension, and even the engine lubrication freezing.

CONCLUSION

Rahn in the Shafi'i and Hanafi schools of thought clearly shows the difference. In
terms of the provisions for the use of collateral, especially. The Syafi'i school of thought
emphasizes that the use and exploitation of Rahn collateral cannot be carried out even with
permission. However, according to the Hanafi school of thought, it can be carried out if you
get permission from Rahnun at the beginning of the contract. In its relevance at the Sharia
Pawnshop AR Hakim Branch in Medan City itself, the implementation of the use of Rahn
collateral itself uses the principles of the Hanafi school of thought. This is because it looks
at the maintenance and rejuvenation of the rahn collateral itself. This happens because quite
a lot of collateral is in the form of movable goods rather than immovable goods. This of
course makes treatment more intensive. Not only that, if you look at its relevance, for the
implementation of the use of Rahn guarantees among the people of Medan City, the Hanafi

school of thought is more relevant than the Syafi'i school of thought, even though the majority
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of adherents in Medan City are of the Syafi'i school of thought. This is due to the habit of the

people of Medan City who consider it normal to use collateral as long as there is no damage.
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